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JOHN R G BSON, Senior Circuit Judge:

Saeed Sirang appeals his conviction on one count of wre
fraud, 18 U S.C. § 1343 (1988), anended by 18 U.S.C. 8§ 1343 ( Supp.
V 1993), and six counts of bank fraud, 18 U S. C. § 1344 (1988),
anended by 18 U. S.C. 8 1344 (Supp. V 1993), in connection wth
checks he wote and funds he transferred around the tinme of Bl ack
Monday, October 19, 1987, the day the stock market crashed. Sirang
argues that the district court erred in failing to give several
good faith defense instructions, and that the eleven-count
indictment was multiplicitous. W affirmthe convictions.

The facts are not in dispute, except insofar as they bear on
Sirang's belief that his friend Mchael Wallace would cover the
vari ous checks Sirang drew.

Si rang had becone an active trader in the stock market in 1979

when he was twenty-five years old. By 1987 Sirang managed the
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investnments of WIIow Devel opnent Conpany, his own conpany, and
Wal | ace Trading Conpany, which was owned by Sirang's wealthy
college friend, Mchael Wallace. Willace had | ent Sirang $700, 000
to establish WI | ow Devel opnent and had begun Wal |l ace Trading with
$1 mllion of his own funds. The business purpose of Wallace
Trading was to buy and sell securities on margin. Willace had no
background in this business and relied on Sirang to do the trading.

WIllow and Wallace Trading nmaintained margin accounts at
several brokerage houses. Under these accounts, Sirang was
permtted to buy stocks wthout paying imediately. He was
required to pay fifty percent of the purchase price within five
busi ness days of the purchase, but could wait to pay the other
fifty percent until he sold the stock. At tines he failed to pay
by the fifth day or inproperly sold the stock without ever having
paid for it. Accordingly, the brokerages had placed restrictions
on WIllows and Wallace Trading' s brokerage accounts, and had
cl osed sone of the accounts.

On Cctober 9, 1987, Sirang bought $4.4 million worth of stock
through E.F. Hutton on margin for the Wall ace Tradi ng Account. The
initial fifty-percent payment of $2.2 million was due on Monday,
Cct ober 19. Wal l ace Trading also had margin calls to make at
Smith, Barney (about $200,000) and at Holnmans, MGaw ($2.75
mllion) on that Monday norning. On Friday, October 16, Sirang
wote a National Bank of Georgia (NBG check fromWIIlowto Wall ace
Tradi ng for $600, 000, depositing it in the Wall ace Tradi ng account
at C & S Bank. Once the $600,000 check was credited to Wall ace

Trading's account, the balance in the account was $47, 000.



(However, there was al so $600,000 in other outstandi ng checks on
the C & S account, see page 5, infra ). The WIIlow account did not
have the noney to cover the check, and Sirang testified that he
i ntended to cover the Wl Il owcheck with proceeds fromselling stock
on Monday.

On Friday the market had fluctuated dramatically. Early
Monday norning Sirang went to E.F. Hutton. It was al ready apparent
that the market was very unstable. VWhile at E.F. Hutton, Sirang
talked to Wallace in California. He told \Wallace that Wallace
Tradi ng faced substantial |osses and that it had margin calls to
meet. Sirang asked if Wallace was prepared to send noney to neet
the margin calls. He testified that Wallace told himto call late
in the afternoon and report the exact | oss.

Before tal king with Wal | ace again, Sirang wote four checks to
E.F. Hutton from the Wallace Trading account at C & S totalling
$2.2 mllion, even though he admtted, "[When | wote the checks
| didn't have the noney at C & S." Instead of witing one check
for the whole $2.2 mllion anmobunt, Sirang testified that he used
four separate checks so that if he could not cover the entire
amount, at |east sonme of the checks would clear. As soon as Sirang
had ostensibly paid the E.F. Hutton margin call (though with checks
drawn on insufficient funds), he gave orders to liquidate Wall ace
Trading's E.F. Hutton account. E.F. Hutton informed him that he
woul d have about $1,665,000 after his account was |iquidated.
Sirang had the ability to wite checks on Wallace Trading's E. F.
Hutton account, so he drew three checks on the account, totalling

$1.6 million, and deposited those checks in WIlow s account at



NBG. He also stopped paynent on the $600,000 check drawn on
WIllow s account at NBG which he had deposited to Willace's
account at C & S.

At this point Sirang "knew | had 1.6 mllion dollars
approximately in NBG and | knew |I had nothing anywhere el se.
had no noney coming to nme from anywhere else.” He knew that
Wallace Trading's C & S account was overdrawn by $2.8 million
being the $2.2 mllion he had witten to E F. Hutton and the
approxi mately $600,000 by which it had been overdrawn before he
deposited the $600, 000 check drawn on WIIlow s NBG account, upon
whi ch he had now stopped paynment. As we have said, there was al so
anot her outstandi ng check on the account for about $600, 000, see
page 5, infra.

Sirang testified that he called Mchael Wallace and notified
hi m about the | osses Wallace Tradi ng had sustai ned and that $2.8
mllion in checks were about to be presented to the Wal | ace Tradi ng
account at C & S, which did not have the noney to pay them Sirang
said he told Wall ace that he would transfer $2.8 million fromhis
account at NBG to cover Wallace Trading's account at C & S if
Wal |l ace would wire himthe $2.8 nmillion in tinme to cover the NBG
checks when presented. According to Sirang, Wallace promsed to
wire the noney.

On Tuesday, COctober 20, C & S discovered a check had been
presented for paynent fromthe Wal |l ace Tradi ng account whi ch woul d
have caused the account to be overdrawn by about $600,000. (This
was before C & S di scovered that Sirang had stopped paynent on the

$600, 000 check from WIllow or that Sirang had given E F. Hutton



$2.2 mllion in checks drawmn on the C & S account). C & S asked
Sirang to deposit $600,000 in the formof a cashier's check before
C & S would honor the check that had already been presented.
Accordingly, Sirang w thdrew $600,000 fromW Il ow s NBG account to
buy a cashier's check, which he deposited in the Wallace Trading C
& S account. C & S then paid the check that had been presented.
This left Sirang $1 million at NBG

Later the sane day Sirang deposited four checks, totalling
$2.8 mllion, fromthe NBG WIIlow account into the C & S Wil l ace
Tradi ng account. C & S treated those checks as available funds in
t he account, even though it had not yet collected paynent on the
checks. On Cctober 20 and Cctober 21 C & S paid the $2.2 nmillion
worth of checks Sirang had witten E.F. Hutton to make his margin
cal | .

Despite having just witten $2.8 million in checks on the NBG
account (which only contained $1 million), Sirang then transferred
the noney remaining in the NBG account to his relatives. On
Cct ober 21, he wi thdrew $750,000 from the WIIlow NBG account and
wire-transferred it to his father-in-law. Sirang clains he owed
his father-in-law noney for an apartnent in Teheran. The sane day
he used $202, 000 fromNBGto pay of f two | oans he had at NBG Both
| oans were secured with certificates of deposit belonging to
Sirang's wife. After Sirang paid the |oans, NBG released the
certificates of deposit.

Sirang testified that he again talked to Wallace |ate that
sane afternoon (Wednesday, Cctober 21). Wallace told Sirang he

woul d need to neet wth him and review the docunentati on show ng



Wal | ace Trading's |osses before transferring noney to cover the
| osses.

The next norning, Thursday, Cctober 22, Sirang' s banker at NBG
di scovered that four checks worth a total of $2.8 million had been
presented for paynent against the nowenpty WI I ow account at NBG
Sirang canme into NBG and nmet with his banker, who advised hi mthat
NBG woul d not cover the checks. Sirang asked for advice and his
banker advised himto stop paynent on the checks, which were then
returned to C & S.

Wal | ace never sent the noney. C & S |lost approxinmately $2.8
mllion on the checks it paid for Wallace Trading on the strength
of the wuncollected NBG checks. C & S sued Sirang, and he
negoti ated a settlenment under which he paid half of the |osses
incurred for a full release of C & S s clains. (This noney
included the return of the $750,000 Sirang had wired to his
father-in-law)

A grand jury indicted Sirang on ten counts of bank fraud, 18
U S.C. 8§ 1344, and one count of wire fraud, 18 U . S.C. § 1343. The
first count was based on the deposit of the $600,000 cashier's
check at C & S. The second through fifth counts were based on
Sirang's deposits at C & S of the four checks totalling $2.8
mllionto nmake it appear that the E.F. Hutton checks were covered.
The sixth count was based on Sirang's w thdrawal of the $202, 000
used to pay off the NBG | oans that were secured by Sirang's wife's
property. The seventh through tenth counts were the stop paynent
orders on the checks witten on NBG and deposited in the C & S

account . Finally, the eleventh count was the wire fraud count,



based on the wire transfer of $750,000 to Sirang's father-in-Iaw

Sirang noved to dismss the indictnent for nultiplicity, and
the district court denied his notion.

The main issue at trial was whether Sirang acted wth
fraudul ent intent or whether he believed he coul d cover the checks.
The gover nment produced wi tnesses frombanks and vari ous broker ages
who testified about Sirang's history of overdrafts and late
paynments and his viol ati ons of stock exchange rules in handling his
mar gi n accounts. They established that Sirang had, nore than once,
witten checks knowi ng that he did not have enough noney in the
account to cover the check.

Sirang introduced the testinony of Mchael Wallace, who
testified that he had prom sed on Bl ack Monday that he would wire
$2.8 million to cover the losses and that he had reneged. On the
ot her hand, an FBI agent testified that when he interviewed Sirang
after the $2.8 mllion loss, first on COctober 30, 1987, and again
a year later with counsel present, Sirang gave other expl anations
of what noney he thought was available to cover the checks. The
agent's detailed recitation of Sirang's statenent did not include
anyt hi ng about Wallace payi ng the checks.

The jury acquitted Sirang on the seventh through tenth counts,
based on the stop paynent orders, but convicted on the other
counts. The court sentenced Sirang to one year inprisonnent on
each of counts one through six to run concurrently, five years
suspended sentence on count eleven, and five years probation with
the special condition that Sirang pay $1.4 nillion restitution to

C & S.



l.

Sirang argues that the district court erred in refusing three
proffered jury instructions bearing on the issue of good faith
Sirang's | awers submtted the El eventh Circuit patterninstruction
for the good faith defense and two supplenental good faith
instructions. The court agreed that a good faith instruction was
necessary: "[I]t is the defendant's theory of [the] case that he
had the wherewithal to cover, he thought he had the wherewithal to
cover those checks when they were presented at NBG and | am
obliged to [tell] them if he had that belief in good faith, he's
got a defense.” At the charge conference the court submtted for
counsel's review a good faith instruction that differed fromthe
one Sirang had requested. Sirang' s | awyers objected: "I object to
havi ng no, you know, single instruction that in nmy view represents
the theory of defense or essentially good faith that there is a
standard good faith charge.”™ The court replied:

Your good faith charge as presented to ne is not tailored to

the evidence. | have put in a good faith charge[.] [I]t is

not the one you request ed.

[Sirang's counsel]: Ckay.

The Court: | have put in that he can rely on anything that he
t hought that he had available to him that would make those
checks good when presented. | don't know where, now, you can

certainly argue your defense fromthis charge, it's in there
several tines.

[ Sirang's counsel]: | understand.
The court then instructed the jury:

You may consider all of the possibilities that the defendant
in good faith thought that he had to cover the checks before
they were presented or returned. And you may consi der all of
t he defendant's other acts to the extent that they shed |ight
on whet her or not he i ntended t he checks woul d be honored when
presented or returned. O whether he did not.



The court al so instructed:

Statenments or representations are false or fraudulent if they
relate to a material fact, if they are known to be untrue or
if they are made with the reckless indifference as to the
truth or falsity of the statenent.

Further, a statenment that is as to a material matter that is
untrue or made with reckless indifference as to the truth or
falsity nmust be shown to have been nmade with an intent to
defraud. A statenent or representation may al so be fal se or
fraudul ent when it constitutes a half truth or effectively
conceals a material fact with the intent to defraud. A
material fact as it relates to this case is one that woul d be
i nportant to a reasonabl e banker in deciding whether or not to
engage in a particular transaction.

Now, | have used the term "to act wth the intent to
defraud”. That nmeans to act knowingly and with the specific
intent to deceive soneone ordinarily for the purpose of
causing a financial loss to another or bringing about a
financial gain to one's self.

The intent is to be judged as of the tine, in this case,
of the banking transaction. And subsequent acts do not change
the character of the original intent, but they may shed |i ght
on what the original intent was.

In this case the schenme or artifice to defraud has been
| oosely referred to by counsel as a check kite. You need to
understand that a check kite is not the depositing of a check
drawn on anot her bank where there is insufficient funds to pay
t hat check. In other words, negotiating an insufficient funds
check is not either a check kite or made crimnal under this
stat ute.

| f, however, sonebody deposits a check i n one bank, drawn
on an account in another bank, and if he deposits it know ng
the bank into which it is deposited will honor checks on the
bal ance so created, and if he does it know ng that the check
will not be honored at the bank on which it is drawn or that
it will not be nmade good at the tinme that it is returned, then
a defendant who does that nmay be found guilty of these
of f enses.

Sirang's attorney argued in summation that Sirang acted in
reliance on Wallace's prom se to send noney to cover the checks.

Sirang now argues that the court erred in rejecting the



proffered Eleventh Circuit pattern instruction,® and specifically
that the instruction the court gave erroneously failed to state
that (1) good faith was a conpl ete defense and (2) Sirang did not
have the burden of proof as to good faith.

W review the district court's refusal to give a requested
instruction for abuse of discretion. United States v. Mrris, 20
F.3d 1111, 1114 (11th G r.1994). Cenerally, a refusal to give a
requested instruction is an abuse of discretion if: (1) the
instruction is correct; (2) the court did not address the
substance of the instructioninits charge; and (3) the failure to

give the instruction seriously inpaired the defendant's ability to

'Sirang' s proposed instruction based on the Eleventh Circuit
pattern instruction read as foll ows:

| also instruct you that good faith is a conplete
defense to the charges in the indictnent since good
faith on the part of the Defendant is inconsistent with
intent to defraud or willful ness which is an essenti al
part of the charges. The burden of proof is not on the
Def endant to prove his good faith, of course, since he
has no burden to prove anything. The Governnment nust
establish beyond a reasonabl e doubt that the Defendant
acted with specific intent to defraud as charged in the
i ndi ct ment .

One who expresses an opinion honestly held by him
or a belief honestly entertained by him is not
chargeable with fraudul ent intent even though his
opinion is erroneous or his belief is mstaken; and,
simlarly, evidence which establishes only that a
person nmade a m stake in judgnent or an error in
managenent, or was carel ess, does not establish
fraudul ent intent.

On the other hand, an honest belief on the part of
t he Def endant that a particul ar business venture was
sound and would ultimately succeed would not, in and of
itself, constitute "good faith' as used in these
instructions if, in carrying out that venture, the
Def endant know ngly nade fal se or fraudul ent
representations to others with the specific intent to
decei ve t hem



present an effective defense. ld. at 1115-16. A defendant is
entitled to a specific instruction on his theory of defense, not an
abstract or general one. United States v. Lewis, 592 F.2d 1282,
1286 (5th Cir.1979).

In Lewis, 592 F.2d at 1284-87, the court held that it is error
to refuse a good faith defense instruction in a fraud trial if
there is evidentiary support for the charge. However, in later
cases, it has beconme clear that Lew s does not set out a per se
rule, but that refusal of a good faith instruction nust be tested
by the general standards set out above. |In Mrris, we reversed a
conviction for filing a fal se tax return because the court refused
a good faith instruction; however, we did so only after anal yzi ng
the particular facts of the case under the three-part test. 20
F.3d at 1116-18. We concluded the instructions the court actually
gave in Mrris did not instruct that the false filing had to be
made "knowingly." 1d. at 1117. Additionally, Mrris enphasized
t he unusual nature of the scienter elenent in crimnal tax [aws, in
whi ch m stake of law is actually a defense, and which, therefore,
made it especially inportant to charge the jury on the good faith
defense. 1d. at 1117-18. This latter factor, of course, does not
exist in Sirang s case.

In United States v. Wal ker, 26 F.3d 108 (11th G r.1994) (per
curiam, we affirned a fraud conviction in which the district court
declined to give a good faith instruction in addition to the
instruction on intent to defraud. W held that the court had
addressed the substance of the instruction in the charge on

specific intent, because "[a] finding of specific intent to deceive



categorically excludes a finding of good faith." Id. at 110
(quoting United States v. Chenault, 844 F.2d 1124, 1130 (5th
Cir.1988)). Conpare United States v. Rochester, 898 F.2d 971, 978
(5th Cir.1990) ("failure to instruct on good faith is not fata
when the jury is given a detailed instruction on specific intent
and the defendant has the opportunity to argue good faith to the
jury"); United States v. Mancuso, 42 F.3d 836, 847 (4th G r.1994)
("If the district court gives adequate instruction on specific
intent, a separate instruction on good faith is not necessary.");
United States v. Dockray, 943 F.2d 152 (1st Cir.1991) (sane;
surveying circuits); United States v. Ri baste, 905 F.2d 1140, 1143
(8th Cir.1990) (intent instruction adequate); wth United States
v. Hopkins, 744 F.2d 716, 718 (10th G r.1984) (en banc) (requiring
good faith instruction). From Mrris and Wal ker we learn that
failure to give the proffered instruction on good faith is not per
se error, but that we nust examne the facts of the case to
determ ne the adequacy of the instructions as a whole and the
effect of the om ssion on the defendant's case.

| nportantly, the district judge in this case did not refuse to
give a good faith instruction. He rejected the proffered
i nstruction because he considered it inapposite to the facts of the
case. The proffered instruction refers to "one who expresses an
opinion honestly held," whereas Sirang argued not that he
m st akenly thought he had noney to cover the checks, but that he
had a reasonabl e expectati on that he woul d receive noney intineto
cover the checks. Wen counsel objected that the district judge

had not included the proffered instruction, the district court told



counsel that the proffered instruction was "not tailored to the

evi dence" and "I have put in a good faith charge[.] It is not the
one you requested.” Counsel replied first, "Ckay," and later, "I
understand.” Counsel nmade no further objection to the instruction

(or lack of instruction).

Under Federal Rule of Crim nal Procedure 30, defense counsel
nmust obj ect to omi ssions "stating distinctly ... the grounds of the
objections.” Wile we do not insist on an extrenmely technica
reading of Rule 30, see, e.g., United States v. Edwards, 968 F.2d
1148, 1152-53 (11th G r.1992), cert. denied, --- US ----, 113
S.C. 1006, 122 L.Ed.2d 155 (1993), the objection should be
sufficient to give the district court the chance to correct errors
before the case goes to the jury. 1d.; United States v. Boruff,
909 F.2d 111, 118 (5th Cr.1990), cert. denied, 499 U S. 975, 111
S.C. 1620, 113 L.Ed.2d 718 (1991). W thout such an objection, we
review only for plain error. United States v. Vazquez, 53 F.3d
1216, 1221 (11th Cr.1995).

Here, counsel objected, but the district judge discussed the
objection with counsel, giving the reason why he substituted his
own instruction, which referred to the good faith theory counsel
wi shed to enphasize. Counsel failed to nake additional specific
obj ections, but now argues that the substituted instruction failed
to state explicitly that good faith was a defense and that Sirang
did not have to prove good faith.

Counsel ' s responses and | ack of further objection allowed the
judge to conclude that he had addressed the objections that had

been stated. Thus, we review the good faith charge only for plain



error. Even if there are inadequacies in the good faith
instruction given by the court, the instructions made it clear that
the burden was on the governnent to establish intent to defraud,
which nmeant "to act knowingly and with the specific intent to
decei ve" for the purpose of causing a financial |loss. As we have
said, the finding of specific intent to deceive categorically
excludes a finding of good faith. See Valker, 26 F.3d at 110. W
conclude that if there was error in the instruction, it was not
plain, clear, or obvious, Vazquez, 53 F.3d at 1222, and so did not
rise to the level of plain error

Besi des the Eleventh Circuit pattern instruction, Sirang al so
argues that the court erred in refusing tw supplenentary good
faith instructions. The first proposed instruction states that "a
person who wites a check with the reasonable expectation that
sufficient funds will be available by the time the check clears the
bank | acks the requisite fraudulent intent.”" This instruction is
confusing because the phrase "by the tinme the check clears the
bank"” does not specify whether it is the payor bank or depositary
bank that the check nust clear. Furthernore, the proffered
| anguage instructing the jury that funds nust be avail able "by the
time the check clears the bank,"” does not square with the |aw
requiring funds to be available "at the time [the check] was
presented for paynent." See United States v. Foshee, 569 F. 2d 401,
403 n. 2 (5th Gr.), nodified on other grounds, 578 F.2d 629 (5th
Cir.1978). Finally, the phrase "clear the bank" m sleadingly
assunes that the check is ultimately paid, which of course, does

not fit the evidence in this case. There was no error in refusing



to give this instruction.

The ot her proposed instruction stated: "Although repaynent
of a loan is not a conplete defense to [fraud], the jury may
consider repaynent as bearing on the defendant's intent to
defraud. " Sirang paid half the ambunt of C & Ss loss as
settlenent of alawsuit long after the events in question. Parti al
paynment under conpul sion of litigation does not tend to prove | ack
of fraudulent intent, and under these circunstances such an
instruction would have been msleading. On this basis alone, we
coul d conclude that the district court did not abuse its discretion
inrefusing the instruction. Cf. United States v. Foshee, 578 F. 2d
629, 632-33 (5th Cr.1978) (error to exclude evidence of full
repayment "virtually wthin one week's tinme" of discovery by the
bank exam ner; remarking that fact of nonpaynent tends to prove
fraud). It is not necessary that we do so, however, as the judge
instructed generally that "you may consider all of the defendant's
other acts to the extent they shed light on whether or not he
i ntended t he checks woul d be honored when presented or returned.”
Sirang was permtted to i ntroduce evidence of the paynent. Counsel
commented on this paynment in his summation, and the jury was
permtted by instruction to consider the evidence. The court did
not abuse its discretion in denying the proffered repaynent
i nstruction.

.

Sirang argues that counts one through six are multiplicitous

and that counts one and six charge conduct that was not properly

characterizable as fraud.



"An indictnment is nultiplicitous if it charges a single
of fense in nore than one count.” United States v. Howard, 918 F. 2d
1529, 1532 (11th Cr.1990), cert. denied, 500 U S 943, 111 S. C
2240, 114 L.Ed.2d 482 (1991). Al though we stated i nHoward that we
woul d reviewthe multiplicity holding for abuse of discretion, id.,
we actually conducted a |egal analysis of the appellants' double
j eopardy argunents, id. at 1532-33, which was essentially de novo.
Cf. United States v. Nguyen, 28 F.3d 477, 482 (5th Cir.1994)
(appl yi ng de novo standard to nmultiplicity argunents). Simlarly,
| egal analysis is necessary for review of Sirang's nultiplicity
ar gunent .

Under 18 U. S.C. 8§ 1344, a defendant may be charged in
separate counts for each "execution” of the schene to defraud.
United States v. Lenons, 941 F.2d 309, 317 n. 5 (5th G r.1991) (per
curiam; United States v. Poliak, 823 F.2d 371, 372 (9th
Cr.1987), cert. denied, 485 U. S. 1029, 108 S.Ct. 1586, 99 L. Ed. 2d
901 (1988). Adifficult conceptual question arises in section 1344
bank fraud cases as to whether particular transactions constitute
an "execution"” of a schene or nerely a conponent of such executi on.
See, e.g., Lenons, 941 F.2d at 317 n. 5. Rel evant factors in
det erm ni ng whether there are nmultiple executions are the nunber of
banks involved, the nunmber of transactions, and the nunber of
novenents of noney. See United States v. Wall, 37 F.3d 1443, 1446
(10th Cir.1994).

I n check-kiting cases, separate checks have been consi dered
separate executions of the schene. See Poliak, 823 F.2d at 372;

United States v. Schwartz, 899 F.2d 243, 248 (3d Cir.), cert.



denied, 498 U S. 901, 111 S.C. 259, 112 L.Ed.2d 217 (1990); see
also United States v. Barnhart, 979 F. 2d 647, 650-51 (8th Cr.1992)
(di stinguishing checks i n check-kiting cases fromconponent acts in
"a schenme to obtain a certain anmount of funds or to obtain
financing for a particular transaction”). Sirang argues that each
of the four checks witten on the NBG account was part of one
transaction, but the evidence shows that he purposely chose to use
multiple transactions to better his position wwth C & S. As the
Ninth Crcuit has remarked, "[T]wo transactions nmay have a common
pur pose but constitute separate executions of a schenme where each
i nvol ves a new and i ndependent obligation to be truthful.” United
States v. Mdlinaro, 11 F.3d 853, 861 n. 16 (9th G r.1993), cert.
denied, --- US ----, 115 S.C. 668, 130 L. Ed.2d 602 (1994); see
al so Mancuso, 42 F.3d at 847-48; United States v. Hord, 6 F.3d
276, 282 (5th Cir.1993), cert. denied, --- US ----, 114 S.C
1551, 128 L.Ed.2d 200 (1994). There is no abuse of discretion in
permtting these transactions to be indicted separately.

Finally, Sirang clains that counts one and six are based on
conduct that cannot be characterized as fraud. Count one is based
on Sirang's deposit of the $600,000 cashier's check at C & S, in
response to C & S's call to Sirang informng him that Wallace
Tradi ng had a potential overdraft. The evidence at trial supported
the inference that Sirang made this deposit to pacify C & S and
thereby lull the bank into paying the E.F. Hutton checks which
woul d be presented |ater that day. Therefore, we uphold his
convi ction on count one.

Count six is based on the transfer of the $200, 000 to pay off



the NBG | oan and thereby rel ease certificates of deposit bel onging
to Sirang's wife. At the tine Sirang took that noney out of NBG
C & S was holding $2.8 nmillion in NBG checks, payment of which
depended in part on that $200,000 staying in the NBG account.
Thus, Sirang took noney that woul d have been available to pay the
checks held by C & S. Thus, the conduct indicted in count six was

properly characterized as fraud.

We AFFIRM Sirang' s convictions.



